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PROCEEDINGS 

THE COURT: All right. Sheriff, let's bring 
the jury back, please. 

THE BAILIFF: Yes, Your Honor. 

(Whereupon, the jury returned to the courtroom, 
after which the following proceedings transpired:) 

THE BAILIFF: Jury in the jury box and seat. 

Your Honor. 

THE COURT: All right. Be seated everybody. 

Thank you. 

You may proceed Mr. Acosta. 

MR. ACOSTA: All right. Thank you. Your 
Honor. 

Where we left off was I had gone through the 
period up to the early 1960s with what they knew — 
what the defendants knew or should have known about 
the disease-causing potential. They had in their 
own hands, their own research, their own studies, 
their private work confirmed what these outsiders 
claimed that they denied publicly. 
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And Mr. Eastman smoked Lucky Strikes up until 
the late 1950s. Switched to the Marlboro, a 
filtered cigarette unlike millions of others. You 
know, back at that time, that ten-year period, I 
have a document that I'll get to, but it 
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demonstrates that 90 percent of Philip Morris's 
products changed. They changed the filters — to 
the filter business; that's what they were selling. 

Now, here is the '59 articles, it's 1345. 

It's hard to read, but the number three reason why 
people smoke, according to Philip Morris in '59, 
was because of addiction. The other two were 
sensationalism, stimulation or relaxation and 
addiction. 

Here's a Brown Williamson document. This one 
is extremely hard to read. It's number 54. At the 
top of it, on page four, very top of page four, you 
will see the writer wrote, "Smoking is a habit of 
addiction". They knew it was addictive. 

Now, let's talk for a second about what the 
public was thinking back then, aside from the 
advertisements. Here is a Reader's Digest article. 
Now, you have to put Reader's Digest into context. 
There's 15 to 20,000 articles during the time 
period. Very few, 36 in over a four-year period on 
smoking. So if you happen to run across one, you 
might find something like this: This was from 
1950s. "Why do people smoke. Medically speaking, 
tobacco is not habit-forming. It does not worm 
your way into your psyche and physic as opium or 
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cocaine. It's habit-forming just like eating three 
meals a day or eight hours of sleep or wearing 
clothes are habit-forming." That's what Reader's 
Digest said. That's how perhaps the public — it 
may be hard to quit, but, you know, it's no 
different than a lot of other things that are done. 
And by the way, that — that would be Exhibit 
2246H. 

And 2246D is another one, very similar. "Your 
system does not crave nicotine. Smoking is not an 
irresistible hunger. Your system is not a slave to 
a drug." I mean, that's what Reader's Digest was 
saying back in the '50s. 

Now, here's an inside sort of a Reynolds' 
document that was written to the employees on 
Christmas — on New Years Eve, the day before New 
Years Eve, in 1954. And Reynolds is telling its 
employees, "There is no doubt that the publicity 
given the spectacular claim have scared a lot of 
public to the point where they have either given up 
smoking entirely or cut down on the number of 
cigarettes consumed." 

Then it says, "We think these unfounded and 
totally unproved claims will have less effect in 
1955 because the public is realizing there has not 
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been any real proof of the relationship." So 
here's Reynolds, they're thinking that the public 
isn't believing the headlines that they're seeing. 

This is a — this is Exhibit 2496. It's a 
Philip Morris annual report from — well, I don't 


http://legacy.library.ucsf.@«4u(ftn^iihiflEJ5SB[O f O/p"5*f.industrydocuments. ucsf.edu/docs/ktgl0001 



6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 


see it, 1956. "In conclusion, let me note the 
significant facts that the downwards sales trend of 
both the industry and your company was reserved 
during 1955 and that the effects of the recent 
attacks on the industry are abating." 

So basically what happened was in the early 
'50s, you know, up to that Frank Statement people 
were getting the headlines that cigarette smoking 
linked to cancer, some people were quiting smoking. 
And we know from statistics that it's like — by 
1958, '59, it was 1.6 percent. Well, to a 

cigarette company, that's a big number. But if you 
think about it, only 1.6 percent were believing in 
the headlines; the rest were believing the 
cigarette companies. 

I mean, you saw this Newsweek. I put that up 
earlier. "Cancer vaccine the new hope." This is 
the one that basically says, you know, you can do a 
lot of things to fend off cancer. They don't even 
talk about cigarettes until the very end. Then 
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they basically say, "don't worry about cigarettes". 

Of course on the back of that, the back of 
that magazine, I have it here is Lucky Strikes. 

You know, these companies spent a lot of money in 
these magazines. Of course, you saw the 
astronauts. I don't want do belabor that. But 
Salem on the back, astronauts smoking. 

Then this was one that you might really want 
to look at. It's 1342A. This was a huge study 
done for Philip Morris. Study of the attitudes 
towards cigarette smoking and different types of 
cigarettes, January 1959. Basically, it says, 

"People didn't think cigarettes were very harmful". 
And there's is a couple of questions and answers in 
here. This is the one where basically they said 
that we thought — people thought climbing in and 
out of the bathtub is 10 percent, and, you know, in 
terms of the most dangerous things that you can do, 
and smoking a pack of cigarettes is 11 percent. 

Having a couple of drinks, alcohol a day is 
15 percent. 

So people were thinking two drinks a day is 
quite a bit worse for you than smoking a pack or 
more cigarettes. A pack or more of cigarettes is 
about the equivalent of getting in and out of the 

4219 

bathtub. People don't think that way today, but 
back then in the '50s or early '60s that's what 
they were thinking about cigarettes. This is their 
study. 

You know, that's what they knew. If you look 
through here you will see it's like one percent 
would check a box like they didn't — would smoke 
more if they didn't cause cancer. It's only 
one percent. 

People at that time believed in the company. 

They didn't believe somebody would lie to them like 
that. And you know what. Dr. DiBacco, their 
historian said, oh, people didn't trust the 
cigarette company ads. Well, Philip Morris thought 
they did. Here's their 1962 annual report. What 
do they say, "Marketing efforts in 1962 utilized 
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virtually all media available to tell our product 
story. Continued increases in sale are most 
gratifying indications of an effective effort". 

They were effective at what they were doing. 

They spent a lot of money doing it. They had all 
these shows on television, all these print ads out 
there. Billions and billions of messages. And 
this is where they say, "It's significant to point 
out that in 1962, 91 percent of the our cigarette 
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sales were in products we did not have ten years 
ago" . 

See they convinced people, go to the filter. 

If there is anything wrong, we'll take it out. 

That was the story. And it was sold, it was sold 
to America. 

Now, we get to 1964, the Surgeon General's 
report. What do they do? This is another good one 
for you to look at. This is 1375. "We must in the 
near future provide some answers which would give 
smokers a psychological crutch, a self-rational to 
keep smoking." And they did. Instead of telling 
them the truth, they said the Surgeon General is 
wrong. 

(To Mr. Denson) Can you play that first 
Heimann clip. 

I've got another, maybe, minute of movie here 
to show you from something that you saw. It's just 
two short little clips from Dr. Heimann, who is the 
CEO of American Tobacco. 

(Whereupon a short video clip was shown to the 
jury, after which the following proceedings transpired." 

MR. ACOSTA: He said, "As a result of the 
Surgeon General's report, American Tobacco — did 
American Tobacco voluntarily issue any warnings to 
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cigarette smokers?" 

"No" . 

"To your knowledge did American Tobacco 
Company issue any warnings to smokers in 1962 that 
there was some research showing that cigarette 
smoking was addictive"? 

"No. " 

He said — he is asked about advertising. 

"Is one of the objectives of advertising for 
cigarettes simply to put your advertising best foot 
forward and hope it will serve all purposes? 

Yes. 

It will attract new smokers and keep your 
loyal ones? 

Exactly." 

Now, this is important because one of the 
questions you'll be asked — you'll see a jury 
instruction and one of the questions asked has to 
do with this: "Can one source of expectations 
concerning a product which a consumer has is the 
advertising of that product; is that accurate? 

"Yes, I would agree with that," he says. 

See, they set consumer expectations through 
their advertising. They got people to expect a 
certain thing. They got people to expect that they 

4222 

would be told the truth, that they would do this 
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research, that they would tell them. They got 
people to expect that. And they kept them smoking 
because they gave them that psychological crutch. 

(To Mr. Denson) Can you play the Surgeon 
General clip? 

(Whereupon a short video clip was shown to the 
jury, after which the following proceedings transpired.) 

That's the way American Tobacco looked at it 
through his employment in 1980. 

Now, we know the Surgeon General came out in 
'64 with the report that says cigarette cause 
cancer. It made the headlines. Harry Reasoner 
goes on the news and then former director of Philip 
Morris and the chairman of the Tobacco Merchant's 
Association, a very elite guy, Howard Cullman, was 
on the Harry Reasoner show and asked questions 
about smoking and the industry's position. If you 
will remember this, what he said wasn't — wasn't 
the truth. 

(Whereupon a short video clip was shown to the 
jury, after which the following proceedings transpired.) 

Now, here's 1379, and this is after this. 

This is Dr. Dunn that you heard about. He is 
talking about the creation of a surrogate 
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cigarette, which means like an alternative 
cigarette. He says that — it's hard to see this 
highlighting. But basically he says that, look, 
there are things that can be taken out of the 
cigarette, but technically we are unable to do it. 
They were unable to do it and they knew it. 

But they knew by 1969 — here's a Reynolds — 

I mean — this is actually a Philip Morris 
document. Dr. Carpenter. They found that emphysema 
was caused in animals when they made them smoke 
cigarettes. There's another animal study in which 
Philip Morris determined that the — that all of 
these animals got emphysema when they smoked 
cigarettes. That's 1421. 

Here's another one involving a study that 
Dr. Auerbach did. It's another Philip Morris 
document in 1970. It's Exhibit 1423. And what 
does it say? "Even if the cancer production is 
invalidated in the animals they tested, the obvious 
emphysema produced cannot be denied". 

So, another document. This is an important 
one, 1389. This is their health cigarette plan. 

Yeah, we'll tell people cigarettes are healthy. We 
have all of these implied claims. They admit they 
made health claims about their cigarettes. It's a 
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confidential document. It's a Philip Morris 
internal document. 

You know, what do they say? Basically, 
filtration is an illusion. But now 90 percent of 
their business is filters. And they talk about the 
health scare back in the '50s. And this is 
interesting. You would think that it was the 
health scare that was causing people to stop 
smoking perhaps for a little while, but they say of 
"greater importance probably was the end of the 
Korean war and the accompanying recession, 
cigarette tax increases and changes in the age 
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composition of the population. The increase in 
sales of king-size cigarettes in this period also 
contributes to the overall decline in sales". 

It wasn't even simply that people were afraid 
of the cancer thing back then. This is it — this 
is what they say about it. They go on to say 
throughout this thing that the filter is basically 
an illusion and a gimmick — where is the word. 
"Gimmick, effective advertising gimmick". And an 
effective one at that. But instead of telling 
people, Philip Morris, in 1964 is saying, oh, we 
need to come up with a technical rebuttal, a way to 
rebut all these charges. 
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Then they give the A.M.A. a whole bunch of 
money to do a 12- or 17-, 15-year study or 
something. And what do they — what does Philip 
Morris, Dr. Wakeham say about the A.M.A. study? 

That it's almost to the total exclusion of work in 
the field of carcinogenesis. They didn't want 
anybody to find out that cigarettes causes cancer. 

Here's a Brown Williamson document. They were 
having work done over in Europe. They say, hey, if 
that work comes over here, we're going to slant the 
report. We want to see it so we can fix it so it 
doesn't look so damaging to us. This is a document 
that says, hey, in the United States — let me find 
that paragraph right here. 

With this background, remember the cigarette 
companies in the United States have given the prime 
responsibility of the health area to the lawyers. 

They didn't give it to the doctors. They gave it 
to lawyers. They gave it to lawyers for one 
reason: To hide the information. That's what they 

did. 

But publicly — here's a public statement of 
Brown and williamson in 1967 that basically says, 

"we haven't been able to determine that cigarettes 
cause any disease". That was Exhibit 828 and that 
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last one was 1091. The lawyer was 1091. The 
A.M.A. article was 1387. 

Here's another denial, 1969, Exhibit 2637, 
criticizing the American Medical Association had 
failed to involve the best investigators. They say 
in 1970 — this is another — this is a Philip 
Morris document from Dr. Wakeham. It's 1425. The 
C.T.R. and the A.M.A., they've been denying the 
existence of the problem where others might find it 
to be truthful. But they're denying it. That's 
all they did. 

There is just one document after another 
indicating their denials and how they need to get 
this C.T.R. program to shore up the problem, that 
it's increasing for them. That's Exhibit 116. 
Publicly they get the Tobacco Institute to tell 
people there is still a question about smoking. 

Yes Philip Morris's program, their sales and 
revenues are increasing by gargantuan amounts, but 
they still want to protect their Marlboros and come 
up with ways to finally become knowledgable. They 
say that "we're gradually merging from the dark 
ages. " 
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They finally realize from the 1970 that they 
are going to have to come up with some better 
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excuses rather than just flat out denying it. But 
yet, the president of American Tobacco, this is 
Robert Heimann — the man you just saw a minute 
ago — he writes, "Boy, if we start subsidizing a 
potential cure for cancer, we're well on the way 
for assuming responsibility for the disease". 

That's the last thing they wanted. They did not 
want to accept any responsibility for what they 
were doing. 

Here is Exhibit 2509, which is a 1968 annual 
report from Philip Morris. What they're doing is 
they're quoting Dr. Little, the TIRC guy, saying 
there's — instead of saying that it's looking like 
there's more information about a causal connection, 
they're saying, oh, the information is pointing the 
other way, it's less and less. That's not the 
truth. That's what they're telling their 
stockholders, though. "We're dropping the New York 
Times," which we saw, which is 1606. They're still 
telling the people that they believe this cigarette 
theory is a bump rap. 

Here's Philip Morris in 1969 saying "we need 
to start testing our products now". They haven't 
done any product testing. Remember, Dr. Farrone 
said they never tested the products they put on the 
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market. You will see there are other documents 
that support exactly what I'm saying and what he 
said. 

Here is — this is difficult to appreciate, 
but they bought this company called INBIFO, that's 
the Philip Morris INBIFO Company, that's in Europe. 
Then they said, hey, we need to keep everything 
over in INBIFO a secret. Basically, you need a 
dummy mailing address there, you know, so the stuff 
can be sent back to the U.S. so that nobody will 
find out about it. See, they didn't want it to 
come back directly back to the company. 

Doctor — let me tell you those numbers. 

That's 1484 and 1424. This is what Dr. Farrone 
said about it: Dr. Osdene, if you remember. 

Dr. Osdene was the guy at Philip Morris and his job 
is to create doubt about the charges against 
cigarettes. That's one of the reasons they sent 
the stuff over to Europe. And he says. Dr. Osdene 
would then — he would — he'd get the information 
at home, and then if Dr. Farrone needed some 
information, he would have to go to Osdene to get 
it. And the reason he did it was to avoid the 
connection of Marlboro to a product that caused 
cancer. 
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They didn't want anybody to think that 
Marlboros were causing cancer, so they had to send 
all of their — they had to send all of their stuff 
over to Europe to do that. And the reason for it 
was so that they would avoid liability. See, they 
have lawyers running the health aspect of this 
company. That's what was going on. See, what Dr. 
Farrone said is backed up by the document. 
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"Did Dr. Osdene and Selignan ever tell you why 
they have not tested their products as marketed? 

I was told that it was to reduce liability so 
there would be no evidence that specifically 
associated that product with a negative test 
result." 

They were negligent for not testing their 
products. They didn't tell them because they 
didn't want to have somebody find out or some 
employee to say, oh, that's causing cancer. They 
didn't want anybody to know that. The hire-ups 
knew it, though, and they made the decisions to do 
what they did. Here's more proof of it. 

In 1977 — this is Exhibit 1136 — after 
saying that they were worried that CTR was starting 
to find out some answers and that it would be 
detrimental to the position they had taken to 
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outsiders. They didn't want to do it. So — 
here's another one of the same breed, it's 1502. 
Basically says the same thing. Then you get to 
Exhibit 15 — 1511 excuse me. In which they say — 
this is Dr. Sullivan. He attaches a memo from 
Osdene and says "These are subjects that research 
shouldn't do." And one of them is — well, three 
of them are: Developing tests for, you know, 
cancer causing abilities, attempt to relate human 
disease to smoking. That's the last thing they 
wanted to do. But remember, that's what they 
promised people they would do back in 1954, and 
here it is 1980. They didn't do it. 

What they did instead is they designed a 
cigarette to keep people addicted. That's what all 
of these documents are about (indicating). Here's 
1349, the 1960 cigarette. "Discuss a method for 
increasing nicotine content of the cigarettes was 
discussed." Now, what they did is they added the 
nicotine maleate salt. So they said, "well, we 
didn't add nicotine," but they added the nicotine 
maleate salt. 

They can adjust the pH of the smoke. This is 
1381. "Nicotine delivery," now, that's different. 

You might remember that the cigarette contains a 
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lot of nicotine, maybe 20-milligram or so, but only 
a little bit gets to the smoker. If they can 
adjust how that's delivered to the smoker by 
effecting the pH of the smoke, that's the acidity 
versus alkalinity, and that's what they do. 

Here is another one. This is 1291, "Nicotine 
Study: Do people differ in nicotine absorption? 

Answer to this is of importance to evaluate the 
question as we influence our cigarettes to alter 
nicotine absorption." They know that the quicker 
it gets to your brain, the more addictive it 
becomes. 

1410, "I would be more cautious touting the 
pharmec-medical model because we don't want anybody 
to think that we were selling drugs." That's 
exactly what nicotine was. 

Now, we talked a little bit about alternative 
kinds of designs. Well, here's one in 1969, which 
they didn't make. Looks remarkably similar to the 
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design that Dr. Farrone put up there, which I 
happen to have misplaced. I was going to show you 
that. Dr. Farrone had one just like that. 

There's a couple of documents that show that 
at 69320 and 69321, show this alternative kinds of 
cigarette. It burns tobacco but you don't get the 
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smoke, or very little of it. And at that time, 
Reynolds thought that those were technologically 
feasible. 

Here is Dr. Dunn at Philip Morris in the early 
'70s, and basically he's talking about how smokers 
can vary the way that they smoke, and this is 
something that is done largely unconsciously. They 
get the same dose of nicotine no matter whether 
they smoke a light or a regular. There's a dose 
requirement, so, you know, some people start 
smoking more cigarettes when they switch to lights 
or ultra lights. Because if they need to still get 
the same dose — they knew that. They knew that. 

They would suck the cigarette harder or they would 
take more puffs or smoke one extra puff. They can 
vary it. Now, not everybody does it, but a 
significant number do. 

Then, you know, Reynolds is doing the same 
thing. This document is 1742. It talks about "The 
crucial roles of nicotine and the cigarette". 

Philip Morris' documents 1462, again, it goes all 
through what they do to influence nicotine and what 
they know about how it affects the body and the 
smoker. 

This is a Reynolds' document by the head of 
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Reynolds Research, Murray Senkus. 1766 is the 

number. "The bulk of the population is 
hereditarily predisposed to smoking." That's why 
so many smokers have found it so easy to quit 
because some are only mildly hereditarily disposed. 
Think about the ones are — that have the 
hereditary characteristic for the addiction. 

They're the ones that can't do it. 

And you remember Dr. Kaplan, their 
psychiatrist yesterday, half of his clients are 
extremely motivated. They pay for this long, six 
month, a year program to try to stop smoking, and 
25 percent of them can't do it. That's a lot of 
people. 

Here is another one. This is a Philip Morris 
document "Manipulation and Nicotine Delivery by 
Addiction of Acids in the Filter." This is 1464. 

This is the study that you've been shown before 
involving the Marlboros and how the light 
cigarettes are smoked just like the — the regulars 
by their test group, and it was found that that 
was — the same thing had happened in their other 
studies. That's exhibit 1474. 

Dr. Farrone talked about it. See. 

Dr. Farrone says that — in fact, even some of the 

4234 

lights had more tar than some of the regulars. And 
you remember, Mr. Eastman switched to Benson & 

Hedges Lights. So by going and getting lights, 
you're not sure that you're really getting 
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something lighter, is basically what he said. 

The lights start coming out in the '70s. And 
at that time was Philip Morris aware through its 
own research that smokers would potentially get the 
same amount of tar and nicotine in a light 
cigarette as they would get in a full-flavored? 

Yes. 

One what did Philip Morris, one of the things 
they did, they had this lady say, let's go study 
nicotine. But if I find out there are some serious 
withdrawal symptoms, we're going to bury the study. 
That's 1487. And at the same time, Philip Morris 
knew — this is Exhibit 942 — they knew that very 
few consumers were aware of the effects of 
nicotine, its addictive nature, and that nicotine 
is a poison. That's what Philip Morris is saying 
back in 1978. They expect people to know more than 
they do? 

Now, last thing they wanted was to have 
somebody invent — this is Philip Morris again. 

This is 1492 — an acceptable nicotine antagonist. 
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That would be like another chemical that would 
nullify the effect of nicotine. They said that 
would have the potential of putting the tobacco 
manufacturers out of business. They didn't want 
that. 

There's documents that talk about the ability 
of the industry to make reconstituted tobacco sheet 
that goes all the way back into the '50s. That 
would be 1771. Here's one. The Nordine Study. 

This is 1773. This is the confession that this 
study found that most smokers would quit if they 
could, and many, but not most of those that would 
like to stop smoking, were able to do so. 

This is the admission cigarette company study 
that most people would want to, but they can't. 

You see, they wanted to know, why did the majority 
of confirmed smokers would like to stop and then, 
you know, why some are able to stop smoking and 
others are not able. And they're worried about it; 
they wanted to figure out how they can keep smokers 
from quitting. 

At the same time — here is 1982. This is a 
1982, Philip Morris' annual report, this is Exhibit 
2523. In 1982 Philip Morris is saying, "No one 
knows what causes cancer or other chronic diseases 
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claimed to be related to smoking." That's still 
their position. 

Here is a letter from Reynolds saying, you 
know, despite all of the research going on, the 
simple and unfortunate fact is that scientists did 
not know the causes or causes of the chronic 
diseases reported to be associated with smoking. 
That's their position. 

Yet at the same time, here is a Philip Morris 
memo in 1992, talking about smoking cessation 
technology. They're the experts on this, that this 
says. They review all of the material. They've 
been keeping up with ways that smokers might find 
themselves a method to quit smoking. And they 
admitted, you know, with the patch and the gum that 
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there is no available habit breaker that is going 
to be developed; it's unlikely. 

Now all of a sudden, 1998 to 2000, somewhere 
in there, Philip Morris finally puts this on their 
web site. You know, "A smoker who makes a serious 
attempt to stop smoking has less than a 
five percent chance of being off cigarettes a year 
later". That's their admission. 

MR. LYDON: Objection, Your Honor. That's 
inaccurate. 
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MR. ACOSTA: Well, it's adopted by them. They 
published it. It says, "Go to the FDA web site". 

THE COURT: Could you put it up there. 

MR. ACOSTA: Yes, Your Honor. 

THE COURT: And identify the Exhibit. I think 
it's the FDA statement. 

MR. ACOSTA: Yes, sir. 

It says. Click here for excerpts from the U.S. 
Food and Drug Administration 1995 statement on 
addiction, and then they quote from the FDA in this 
thing that was published in the newspapers. Let me 
see if I can — this is the one that for come 
reason that just doesn't — 

"Each year in the United States 15 million 
people try to quit smoking, but less than 
three percent have long-term success." Now, a lot 
of people quit smoking, no questions about it. 

But, some of them didn't smoke very much. Some of 
them smoked, you know, starting at age 25. Some of 
them might smoke once a week. Many of them are not 
addicted. But these are the statistics and these 
are the statistics that Philip Morris publishes for 
people that get this information. Anyway, that's 
what it says. 

Now, in this case we had testimony from — oh, 
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and by the way, there's further testimony of lots 
of things that are added in a cigarette, St. John's 
Wort sprayed on, pesticides, cocoa shells. And 
these things weren't tested as burned, you see. 

They might be fine if you — well, I don't know if 
anybody would want to eat cocoa shell. That might 
be fine to eat, but to burn is another. 

Here is a substance that Dr. Farrone said that 
could be used in replacement of nicotine. We no 
that they could take all the nicotine, or 97 
percent of it. It gives the same receptor effect, 
but it's not addictive. They don't do it. 

Now, let me turn for a second to the medical 
aspects of the case. We had Dr. Goldman, who is 
the chairman of the Internal Medicine Department at 
the medical school in Tampa. The chairman. He 
came forward and testified — he's a pulmonologist. 
And he said that Mr. Eastman was addicted, that 
cigarettes caused his chronic obstructive pulmonary 
disease, his emphysema, and he said that it causes 
abdominal aortic aneurysm, that it was a 
significant contributing cause. 

And that's the stand — you're going to see in 
this verdict form that what you're going to be 
asked to find is was cigarette smoking a cause, 
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"A". You don't have to find it's the only cause. 

If it's "A" cause, one of the causes. Then, that's 
sufficient. That's sufficient for liability if 
it's one of the causes. 

So if cigarette smoking is one of the causes, 
then you have to find liability against the 
cigarette company. Now, their defense was, well, a 
pneumonia must have caused it. Pneumonia doesn't 
cause emphysema. So they say, well, maybe it was 
this diffuse viral pneumonia that he must have had. 
There's no proof that he had a diffuse viral 
pneumonia. 

Dr. Tinsley testified — may we have 
Dr. Tinsley's slide. 

Dr. Tinsley testified that he thought it was 
suspicious for bacterial. It was more likely for 
bacterial pneumonia. He thought 95 percent of the 
people that had COPD are smokers or prior smokers 
and not every patient is able to discontinue 
tobacco use. 

Now, he called it an exacerbation of — the 
pneumonia was an exacerbation, which means a 
worsening of the underlying condition. The COPD 
takes a long time. He also said that there's a 
reserve. If you can find the slide where he talks 
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about the reserve. 

You see, as this disease develops, you don't 
know it. You don't really know it until all of a 
sudden you've got these bad symptoms. And he was 
asked, and that's why he thought it was an 
exacerbation, the pneumonia was simply an 
exacerbation. Pneumonia doesn't cause COPD, it 
doesn't cause emphysema. If it did, everybody who 
came down with pneumonia would be likely to get — 
if you think about it, common sense tells you that. 

It just doesn't work that way. Dr. Goldman said it 
doesn't work that way. And even their doctor, 
whose name was Goldstein, said it was just — it 
would be very rare for that to happen. 

Well, it didn't happen. Mr. Eastman had 
something that was going on for a long time. If 
you remember, Terry Legatti was his wife at the 
time, but they got separated a year earlier. And 
here is some of her testimony. Now, her testimony 
is that she left. They split up about a year — 
they didn't get divorced until after, but they — 
she split up about a year earlier. She said, in 
her testimony, that: "Somewhere in the 1990s did 
he become ill? 

Yes, he became very ill will. 
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Can you tell us how that occurred? 

Gradually, overtime he got very ill. It was 
like there were signs that may, perhaps, have 
indicated that he was ill, but they were in slow 
progression. They were not physically, they were 
outward signs of him being ill. It was just more 
like he slowed down and he didn't want to go out 
and do as much as he used to. He didn't want to 
interact with all of the people that he interacted 
with. 

And that was a slow progression overtime. 
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until one day he was very sick. He was so sick it 
was almost like he had a cold that went into 
bronchitis that wouldn't get better. And he was so 
blue, I mean, blue, the color of him, that I had to 
insist that he had to go to a doctor this time no 
matter what." 

Right. Now, we showed — he had this broken 
rib a year before and had no shortness of breath at 
that time. He had not reached the level yet where 
he was short of breath. So the defense says, well, 
he probably should have had some shortness of 
breath back then. Well, Mr. Eastman wasn't the 
kind of guy to walk around telling people I got 
shortness of breath. He didn't wear his belt that 
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was prescribed for him. But you know, they did a 
pulse oximetry reading on him back then, in 1994, a 
year before, which indicated that he had a very low 
oxygen level in his blood. 

That's a very strong tip off, very strong. 

And it wasn't because he had two fractured ribs, it 
was because he had underlying COPD that it slowly 
progressed to the point where he was symptomatic. 
That's what his treating doctor said. That's what 
Dr. Tinsley said. Dr. Burchett said that 
cigarettes caused his COPD. 

You know, these are the treating doctors. All 
of the treating doctors agree. They don't have any 
stake in this case or anything in the outcome of 
this case, but that's what they say. This COPD and 
emphysema change that he has — if you think about 
it, ten to 15 percent of smokers get it, well, 
that's millions of people get it. Millions of 
people get this. It's not just a rare thing. And 
millions get cancer and millions have heart attacks 
or heart disease from it. It adds up to a lot of 
people, a lot of illness. 

Mr. Eastman has COPD in which cigarettes was a 
significant contributing factor. The pneumonia is 
related to the smoking. You know, people that are 
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smokers, they are more susceptible to getting these 
things. Their lungs are in a weakened state. They 
can't clear out — their clearing mechanism is 
damaged. They have too much mucus. They get 
infections. But pneumonia doesn't cause this kind 
of thing, and the evidence was it was 
somewhat focal. 

Now, there was some big deal about x-rays. 

Well, x-rays are not diagnostic for emphysema or 
COPD. That's determined by a pulmonary function 
test. People recover from pneumonia, but they 
don't recover from COPD, you see. And pneumonia 
doesn't cause COPD. It just doesn't happen that 
way. 

The destruction of the lung comes from the 
chemicals in cigarettes. That was something the 
cigarette companies knew a long, long time ago. 

The abdominal aortic aneurysm — would you 
show Dr. Back. This is — this is about a minute 
clip from Dr. Back. He is the treating doctor. He 
is the chief of vascular surgery here in Tampa. 

A. "Smoking is present with 90 percent of 
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patients with aneurisms. 

Q. Is there anything you feel is contributing? 

A. Smoking is probably the biggest contributor. 
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Q. Do you have an opinion within a reasonable 
degree of medical probability as to what, if anything, 
is the most probable cause of Mr. Eastman's abdominal 
aortic aneurysm in terms of whether it was the only 
cause or a contributing cause? 

A. Tobacco use is a — the most likely 
contributing factor. I'm not aware of any literature 
published that describes an association between 
periaortic nerve radiation doses in any doses or time 
frame in when they were given and the relationship to 
aneurysm formation. 

Q. And do you stay fairly current with respect to 
the literature on abdominal aortic aneurisms and your 
academic pursuit in your care and treatment of patients? 

A. I do. 

Q. And you've never seen a peer review study that 
suggested that there was any relationship between 
radiation treatment and an abdominal aortic aneurysm? 

A. Yes. 

Q. Is it you have not? 

A. I have not. 

Q. You have never seen — 

A. No. 

Q. In general, does that have any affect on the 
development of abdominal aortic aneurisms? 
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A. No, it doesn't. 

Q. And if Mr. Eastman did receive radiation 
treatment for his testicular cancer, do you have an 
opinion as to whether or not it would be related to his 
abdominal aortic aneurysm? 

A. It was not addressed during initial — my 
initial evaluations, and subsequently the learning of 
the radiation limits and the doses, I do not believe it 
to be related." 

MR. ACOSTA: Now, this is a doctor that — 
this is the one that's going to operate on him. He 
has no stake in this. He's the chief of vascular 
surgery over there. You know, the defense, they 
have five experts, and when you add up all the 
money they were paid and what it costs to bring 
them over here and everything, you're looking at 
something around $100,000. Now, here's a guy 
that's just a treating doctor and he's telling it 
like it is. 

Now, I'd like to show you a couple clips from 
Dr. Tinsley and Dr. Burchett on COPD just to 
refresh your memory of what these doctors said. 
Alcohol was not part of any disease Mr. Eastman 
has. Alcohol played no role in his COPD, according 
to these doctors, it played no role in his aortic 
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aneurysm. It has been a big red herring in this 
trial, we've had to deal with alcohol. We admit it 
was a problem, but it wasn't the problem that 
caused him to have COPD or abdominal aortic 
aneurysm. 

I don't know if we have sound on this, but it 
says, "Let me ask you: Do you have an opinion 
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within a reasonable degree of medical probability 
as to whether or not Mr. Eastman's smoking history 
was causative in his COPD? 

The tobacco use would be the number one 
instigation factor in his lung disease." 

Next please. Okay, and how about 
Dr. Burchett. We already showed that one. 

"Alcohol had nothing to do with it, it was 
caused by cigarettes." 

This is the one that talked about how it's a 
slow, slow death. 

Now, Mr. Eastman testified in the trial. You 
saw him on the witness stand. You saw the 
situation he's in. You see it, you know it. I 
don't have to go into excruciating detail about it. 

He testified that when he was addicted to nicotine, 
he didn't know he was getting addicted. Now he 
found out that they knew he was addicted. He may 
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have thought, well, yeah, it's something that may 
be hard to quit. 

Yeah, it may not be the best thing. But, you 
know, he identified with that Marlboro man. Now, 
maybe people find that hard to believe, but that's 
what they did. You know, back then, smoking was 
something that people did. They thought it was 
okay to do. They did it in large numbers. And he 
is one of the people that tried and tried cold 
turkey to quit. Tried a number of times to quit. 

You heard Dr. Groff testify, the psychiatrist 
that he saw in 1980, trying to help him quit. They 
made an agreement. He was cooperative. He tried, 
he couldn't do it. He told Dr. Stein that he 
couldn't do it. Dr. Stein was the doctor that 
treated him for impotence. And I have that record 
right here. Dr. Stein says in his record, "He will 
not be able to stop smoking," you know. 

Now, if you — if you find that, you know, 
maybe he didn't try hard enough, maybe he should 
have tried harder. Maybe he should have gone to 
somebody like Dr. Kaplan, you know, well, you can 
find him partially responsible or at fault in this 
case. But, you know, the evidence is pretty strong 
that the cigarette industry, through Philip Morris, 
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Brown Williamson, they played a role in this. They 
kept it going. They fed it, they nurtured it. 

They got people to think that we're going to fix 
it, you know. 

And Mr. Eastman starts to believe in 1970 or 
so, yeah, it's dangerous. You know, it may be 
dangerous to me at that point, like lots of other 
Americans. They should have been told that 20 
years earlier, you see, but they weren't. By that 
time, he had a lot of smoking under his belt. If 
you remember from that DSM-IV book that I put up 
there that the more you smoke, the longer you 
smoke, the more difficult it is. By then, you 
know, he had already been smoking 25 years or so. 
That's a long time, you know, very long time. 

And he was one of these people, one of the 
25 percent that Dr. Kaplan knows is highly 
motivated but can't do it; he couldn't do it. Now, 
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you know, so what do you say, well, we're just not 
going to believe him? Well, I guess that's an 
option, you know, don't believe John Eastman. But, 
you know, he's a good guy. He has done lots of 
good things in his career and worked for the United 
Way and made police films and all kinds of good 
things that people to watch and see. Sure, he had 
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his problems, but the good part outweighs the bad. 

And, you know, you're going to have to decide 
for yourselves what you're going to do. It's tough 
decision because you're deciding his fate. You 
know, I put those 18 years up there. He's been on 
oxygen for 18 years. He's going to be on oxygen 
until he dies, and then who's going to take care of 
him. He has been on oxygen since 1995. Maybe a 
very short time in between after getting out of the 
hospital and starting back up on it, but pretty 
much on oxygen the entire time. And it's not going 
to get any better. 

His aneurysm is complicated. One complicates 
the other. You know, how can you go into surgery 
when you have moments like this, for an aneurysm. 

He's got a very bad future ahead of him. So, you 
know, we think that you should compensate him 
accordingly. 

This is an important issue. I need to mention 
his medical bills, so you might want to write this 
down. The total of his medical bills was — these 
are past medical bills, was $37,616.38. And so, 
you know, there is a big range, you know, and the 
lawyers today often give the jury a number and let 
them decide themselves what is reasonable 
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compensation. It's a big range, you know. It 
could be a million dollars or could be $10 million. 

It could be $5 million or $3 million, you know. 

You've got a long time there and you've a lot 
of issues. You have a guy every day, every day, 
you know, he has a lot to think about every day. 

So, you know, it's up to you. I certainly don't — 
wouldn't try to interfere with your judgment. It's 
your judgment. 

When it comes to this verdict form, I'm not — 
can you put that up? You're going to see there are 
questions that you have to answer, and the first 
one is: "Was there negligence, which is 
unreasonable conduct, prior to 1969"? We don't 
have a claim back from 1969. That reminds me. I 
need to tell you this. 

You know, if you think about it, if people 
knew so much about it back in the '40s and '50s and 
'60s, why is it that the warning didn't go on 
until — there's a caution label in '66 — until 
1970 and then a stronger one in '85. That tells us 
something. That tells us that in general people 
didn't have adequate information back then. They 
just didn't have it, and it was denied by the 
cigarette companies. That was the reason that 
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these things were put on later, because they 
finally realized that they had to do something. 
Cigarette companies aren't going to do it. 


http://legacy.library.ucsf.@«4u(ftn^iihiflEJ5SB[O f O/p"5*f.industrydocuments. ucsf.edu/docs/ktgl0001 



4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 
21 
22 

23 

24 

25 

1 

2 

3 

4 

5 

6 

7 

8 
9 

10 

11 

12 

13 

14 


Anyway, you should mark yes. And then there 
is a question about whether the design of the 
products were a legal cause of the damage to 
Mr. Eastman. Well, think about their research 
effort and what they didn't do, what they should 
have done. It was unreasonable. They didn't test 
their products. They sent stuff over to Europe and 
so forth. That was negligence. And what do they 
do? They really create these things to keep people 
addicted. They knew they were addicted. They knew 
they were addicting people. They knew that this 
was going to happen. They did nothing to try to 
stop it. In fact what they did was they wanted 
more of it. They wanted to sell as much as they 
could. Now, you don't hold that against a company 
that is doing something right, but these companies 
are wrong. 

And next, this deals with — it's a 
different — it's a similar question about the 
warning but a different standard. Simply, you 
know, here is an inherently dangerous product. 

Should it contain a warning? Well, I submit to you 
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that the only answer would be yes. If you are 
going to put an inherently dangerous product on the 
market knowing what they knew about it, they should 
have voluntarily put warnings on it way back in the 
1950s, or before, because they should have known 
about all of this other stuff that was going on. 

The American Tobacco had a research lab going 
all the way back to 1911. They had to have known 
about it. Then you are going to be asked — where 
did says "defective design", you don't want to get 
the wrong idea here. There is a test for that, and 
the test is it is defective if it doesn't meet the 
consumer's expectations. It's defective if the 
risk of using a product, the danger in using it 
outweighs the benefit. Well, what's the benefit? 
What's the benefit to the cigarette that scratches 
the itch it creates? That's all it does. It gets 
you addicted to the nicotine, then you get jittery 
when you don't have one and you have to have 
another one to make yourself feel better, and then 
that goes away and then you have to have another 
one to make yourself feel okay again. That's the 
cycle. 

Up to eighty cigarettes a day for Mr. Eastman 
during the last 20 years. That isn't something 
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that's normal, that's a disease. 

Then you go through these questions and then 
you're asked, you know, if Mr. Eastman, you feel 
that he contributed, that he was contributorily at 
fault. 

You know, there's one thing I was going to 
show you, just so you can think about this. This 
is a statement from Dr. Heimann, the CEO of 
American Tobacco, and he was asked "Would you blame 
a person for smoking two packs a day?", and he says 
no. So you know that's something to think about 
when you way his fault against their fault, because 
it's going to be an apportionment of all, you know. 
And that's the way, you know, justice can really be 
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done is when you apportion and everybody is subject 
to their own responsibility. 

He is accepting responsibility. I wouldn't be 
standing here telling you all of this stuff if he 
didn't. He does, and we want you to hold the two 
cigarette companies at least partially at fault for 
what's happened to him. 

Then you go beneath that and you'll find that 
then you have to fill out the damages, and the past 
medical bills are the ones that I read off to you, 
that number I read off to you. Then you get to the 

4254 

other number for his pain and suffering, his 
disability. He's really a — he's crippled by this 
disease. Physical impairment, his disfigurement, 
his mental anguish. 

You know, you might remember that he was 
tormented by not being able to quit, you know. 

Here is a guy that tried, you know, for ten or 15 
years to quit smoking, you know. And he's got an 
ego. He's got an ego. He doesn't want to admit 
it. But inside, here's a guy that is hooked, he's 
stuck. Life doesn't feel very good. 

And, you know he's — so anyway, you fill that 
out you. You fill that out for 100 percent of 
whatever it is, whatever number it is. And then 
the Court is going to take those percentages and 
reduce and divide up that amount, so it will be 
reduced by whatever percentage you find for him. 

But don't — don't — so don't make that 
calculation yourself, is what I'm telling you. You 
figure out whatever you think is the fair full 
amount for somebody like this, and then the Court 
will make whatever reduction should be made. 

Then there's a question because this is 
what — your conscience — you have to think about 
this. Well, what do we do with a company or 
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companies that have done things that these 
companies have done? I'm sure they have their 
people come on now on the witness stand and talk 
about all of the great things that they're doing. 

It's kind of like they've changed their ways. But, 
think about it. If that's something that you, you 
know — if everybody says, oh, I won't do it 
anymore, nobody would think twice. So you have to 
decide whether that conduct should be fined and 
whether it would act as a deterrent to others. 

That's totally within your prerogative based on 
everything that you've seen and read and heard, and 
it's totally up to you, but we asked for it. We 
ask for it. 

And if you check yes, then there will be a 
very short additional trial, very short. And I 
think we know that somebody has to go to the doctor 
or has an appointment or something, but I think the 
Court will make arrangements so that that won't 
cause any kind of a problem. 

So that's the situation. That's where we're 
at. I'm going to get another chance to speak after 
they do and give you my rebuttal to anything that 
they have to say, which is the way it works. And I 
really appreciate your attention. I know it's been 
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a long time and a long trial. Thank you very much. 

THE COURT: All right. Thank you, Mr. Acosta. 
Ladies and gentlemen, we are right at the lunch 
hour. We will take your luncheon recess at this 
time, and please come back to the jury room at one 
o'clock to continue closing remarks. 
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